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Alterndtivesto law in recent years have gained much popularity. With an
overwhelming amount of cases being brought before the court not only is the court
looking for dternatives but the community aswell has grown tired of the constant threst
of being sued. The court searches for waysto relieve the endless docket while the
community seeks away in which to create an amosphere of togetherness instead of
conflict among its citizens. The community believes that the court settled disputes are
tearing the nation gpart. What once were private arguments are not matters of judicial
judgement.

Community mediation has been one aternative to the court that seemsto have
had the most success. It isa program that steps in before litigants go to court and is
designed to enhance communication between the disputants so that they may resolve their
conflict out of court. One of mediation’s godsisto teach others how to build
congtructive confrontationd skills to encourage disputes to be settled privately. Also,
mediation seeks to maintain or develop afriendly bond the citizens must maintain with
each other.

Literature Review

Theimportance of community mediation on the legal system has been examined
by severd sourcesincluding researchers, lawyers, judges and the community itsdf. A
ggnificant body of research exits on mediation. The research and findings contain an
array of opinions on the impact of mediation, how it should be administered, who should
adminigter it and whether or not it is beneficid to continueit. The mgority of the

research has digplayed an overal positive attitude toward mediation and many articles



have made suggestions on how to reform mediation to make it more effective. Of the
articles that negatively portray community mediation, none have suggested a suitable
aternative to overloaded court dockets or how to provide lega ass stance to those who
cannot afford it.

Topicsin thelLiterature

In the literature, some of the research topics on community mediation involve the
anticipated, positive effect that mediation should have on the way lawyers negotiate and
if mediation training for these lawyers provides any sgnificant improvements.
Suggestions in the literature involve ways to improve mediation techniques when deding
with clients. Theseinclude an idea called constructive confrontation, which isa
technique intended to be used with the traditiona negotiation methods in hopesto
improve the effectiveness of mediation (Burgess, 1996). Condtructive confrontation is a
method of negotiation in which the emphasisis based on abandoning the emphasison
resolution and instead focusing on the need to pursue empowerment and recognition
(Burgess, 1996).

Other literature focuses on the methods in which mediation programs should be
funded. These articles vary considerably on who should be funding the programs and
what impact the sources have on the substance and objectives of the program, athough
al the articles agree that the programs should be somewhat decentraized. Boehm and
Faherty (1995) talk at length of theills of federdly funded programs and encourage sate
control while Pavlich (1996) goes further by saying state controlled programs are away
to expand state power and control, therefore mediation programs should be run by local

governments.  Hedeen and Coy (2000) go even further by questioning the objective of



loca court funded programs, ingnuating that their objectives are not in sync with the true
purpose of community mediation.
Previous Research Methods

The methods used mogt often in community mediation research are observations,
interviews including surveys and data collection. Gordon (2000) used surveys, sent to
mediators and members of the North Carolina bar where he was conducting his research,
to determine if mediation changed the way lawyers negotiate. He asked alist of
questions based on competitive and noncompetitive srategies of negotiation, in which the
respondents were to agree or disagree. The noncompetitive questions focused on a
client’s emotions and needs, which should show signs of a mediation gpproach. In turn,
the competitive questions emphasized the importance of the client’s demands and the true
bottom line of the negatiation, which should show sgns of a non-mediation approach.
Gordon (2000) aso used observationd datain which he sat in on mediated settlement
classes and observed how the participants interacted with clients.

Burgess (1996), who warted to improve the mediation program with constructive
confrontation, aso conducted interviews, held seminars and analyzed cases aswell as
data collection. He used aless structured interview than Gordon (2000) did in which he
focusad on two main questions, “How can one confront a particular intractable conflict
more congructively?” and “What do you mean by congtructive?” Burgess (1996) also
asked respondents to tell their stories of conflicts they have had and he probed them to
determine how his constructive confrontation would have benefited in these Situations.
This puts mediation back at its origina god, to encourage the community to resolve their

differences on their own. Observation techniques were used in dl of the articles that



guestioned the integrity of the programs based on their funding sources. Many
researchers sat in on severa programs and conducted interviews to determine if the
objectives of the programs fit those needs of the community or the needs of the
edtablishments that funded them. Boehm and FHaherty (1995) compared statistics on
Lega Services Organization of Indiana (LSOI), which is afederaly funded mediation
program, with the satistics of the Indiangpolis Legd Aid Society (ILAS), which is Sate
funded program. He compared the number of cases each agency handled comparative to
the funding each recaived and how much each case cost including the number of
consultations each performed.

Boehm and FHaherty’ s (1995) theory was that state funded programs had more
ingght into the individua needs of its communities and could better accommodate these
programs than federaly funded ones. He aso used statistics provided by the National
Association for Community Mediation that has 150 programsin 37 gates, which are not
federdly funded.

Findingsin the Literature

The findings for the research are dl positive indications that mediation is making
adifference and efforts should be made to promoteit. It was found that mediation hasa
dight effect on the way lawyers negotiate but more notably the lawyers who have had
some form of mediation training have a more postive atitude and commitment to
noncompetitive negotiation styles than those who lack such training. 1t was aso found
that more atorneys think that alitigant’'s emotions and needs are an important
condderation when negotiating in mediation than in routine settlement. When the

negotiation is not mediated more atorneys see negotiation as a zero sum, or onein which



one sde' sgan isthe other sde sloss (Gordon, 2000). These findings may be somewhat
bias because the observational data could not be random and these findings can only be
representative of North Carolina

The findingsin Bugess' s (1996) research conclude that the congtructive
confrontation method is a beneficia asset to community mediation programs. Although
the idea was never officidly tested through his research it suggests that this method is
one that puts the mediation program back in perspective of the community, its origina
intent. Thismode provides an outline in a three- Step process, involving a diagnoss,
treatment and monitoring that is believed to be the best way to mediate a conflict. Its
emphadgisis not on resolution but instead on recognition, in an effort to bring the
community closer.

The research aso concluded that state funded community mediation programs
were more productive than federaly mandated techniques. Boehm and Flaherty (1995)
found that the state funded program, ILAS provided more lega assistance including
consultations and litigations with fewer resources than the federaly funded LSOI. On the
same note, though, mediation programs funded by the courts were found to lose
credibility because of the perceived influence the court has over the program, whether the
influence was actudly present or not. Many of the court-funded programs were found to
be under pressure to dispose of cases referred to them by the court even if it was againgt
the wishes of the clients. Also, it was found that favor was granted toward the
complainant was expressed in court funded programs, even though the program is
intended to serve as aneutral negotiator. Some suggestions offered to gain back these

program’s credibility include less reliance on referrds from the courts and more from



police, counsdors, probation officers and socid workers and an array of funding sources
(Hadeen Coy, 2000).

Problems with this research include statement of the researchers that the court
system has logt credibility, was based entirely on assumption because no interviews were
given to the public on their perceptions of the programs. The problem with the Boehm
and Flaherty’ sresearch is that they statistics taken on the two programs may be
measuring different types of interaction with clients and may not include these in their
officid numbers. Also, these programs were in different regions where the different

attitudes of these programs may differ in which one may not receive as many dlients.

Methods

In my internship | plan to develop a successful mediation program that will do
many thingsincluding, (1) create an environment of cooperation within the community,
(2) help clients settle disputes in a positive, productive environment, (3) free up the court
system and (4) put the lawyer in the light of amentor.
Goal Attainment

Encouraging negotiation between the clients before bringing a case to court sets
an example for the rest of the community. A mediation program is most effectivein an
environment that promotes problem solving in a non-argumentative way. Also, itis
crucid that the amount of civil litigation present in our courts today be cut sgnificantly.
The arguments faced by the courts today, were in the past, most often handled by friends,

family member and the church. A successful mediation program can help to restore this



community-based conflict resolution. Findly a closer rlationship between lavyer and
client is essentid to creste amediation program. This givesthe client a Sncere belief that
his sde of the argument hes vdidity but at the same time will earn atrust of the lawyer’s
opinion. Once someone takes on a mentor mentdity it is much easer to negotiate.

Thesefour gods| have listed are important ones for the law community to try and
achieve. It seems thet so often the lawyers are the ones creating the arguments and thisis
away to contribute something to the community using their skillsthet is very much
needed.
Program Development

To begin amediation program it isimportant to first decide which cases would be
most gppropriate to use and which would be most beneficia. A review of theclient’s
first consultation should reved whether or not the case is acceptable for mediation. |
believe that the mgority of civil cases should be first handled in amediation program
before going on to court. These cases are most appropriate because the mgjority of them
are quarrels between acquaintances or family and these are the bonds we want most to
day intact as well as the ones that people are most often willing to sacrifice for.
Although mediation is possble in crimind casesit is much more difficult to negotiste
with the Sate to drop the charges than it iswith asingle person. Once afamiliarity is
achieved determining what cases work best in the program it may be appropriate to drop
some or include others. Thisfirs step by itsdf should help to free up the court system
but it dso requires an effective mediation process.

The subject playing the part of the mediator needs to be a skilled negotiator,

requiring the practice to hire atrained ingtructor. There are severa courses that teach



effective techniques and the best ones are found to be non-confrontationa approaches.
This brings me to another god: helping dientsto resolve disputesin a postive,
productive environment. When the mediator is using a non-confrontationa manner in
which to resolve conflict, it is evident to the clients and in most cases they are more than
likely to conform to the surrounding aimosphere. Once clients begin to use a non
confrontationa approach, they let down their guard and it becomes more likely for a
successful agreement outside of court. This could include a face-to-face discussion
between the disputants or one in which they never see each other. It isbest to negotiate
between parties, and later when this process becomes more comfortable to them, to try
and bring them together to meet in person.

Another god to achieve for a successful mediation program isto creste a mentor
out of the lawyer. Thisinvolves the lawyer making somewhat of a sacrifice and spending
more persond time with the client. | believe this can be accomplished because there will
be lesstime spent in court. The lawyer must learn to emphasize with the client, and
athough not necessarily agree with the client, produce a sound reason as to why the
client has merit. When you have made the client believe that he/she is not the bad guy,
ether for being the defendant or for bringing up the charges, the client is now relaxed and
more willing to accept your opinion. When you begin to turn the tables and have your
client empathize with the other Sde, it is easier for them to accept that their argument
may not be as judtifiable asthey first believed. They will be ableto look a he argument

from more than one angle. Inturn, thiswill have an impact on the community.



Challenges

With asmadl firm atempting to take on such alarge project it is expected that one
will encounter problems. It has been discovered that it is often beneficid to have help
that istrained as a mediator but not necessarily a student of law. Many timesthis can be
asecretary that will be able to look at the client’ sfile and make the initid decison asto
whom would benefit most from the program. When members of the gaff of afirm are
trained in mediation it crestes an atmosphere that makes it easier for the clients to adapt
to and accept. A secretary may sometimes seem less formal to clients and therefore be a
more comfortable person for the client to relate to.

A mediation program will aso require the firm to “sdll” the program to its clients.
The mediation program may run into problems because many clients do not see the
advantages of sttling a dispute without any forma contract holding either Sde to the
arranged agreement. The duty of the firm would be to show the positive effects of
medi ation based settlements as opposed to court-settled disputes. 1t must be stressed that
ettling out of court would help to avoid any unwanted exposure to one's persond life.
Also, it avoids the possibility of one party getting nothing while the other gets everything.
In mediation the god isto make everyone awinner. And, it isaso important to stressthe
need to have a community that supports each other athough we may al not agree totdly
with othersbeliefs. A team that can effectively sressthisto ther clients will have ahigh
success rate in participation.
Evaluation

| believe that an accurate evaluation would of course have to consst of the

number of clients who agreed on a settlement out of court. Each client who participated



in the program would be labeled as either “successful” or “not successful.” It would dso
be beneficid to make note of those who could not resolve their conflict even after a
settlement was agreed upon and request to take thelr dispute to court. Unfortunately, this
information would be somewhat difficult to obtain because the client may not go back to
the samefirm. | would encourage a short survey given to dl clients who have completed
the mediation program inquiring their satisfaction with the program. The clients that can
be verified as not to have had a court settlement would be considered as success.
However, if aclient did return to the firm requesting additional mediation-type guidance
than | would congder thisto be a sign of a positive experience. Thefact that the client
wishes to continue using the program would be asign of success.

Inthe area of settling disputes, there will never be a shortage. But when people
have positive experiences with atypically unpleasant Situation they tell people about it

and thiswill eventualy lead the public to expect this same service from others.
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