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Money Isn't Speech and Corporations Aren't People

The misguided theories behind the Supreme Court's ruling on campaign finance reform.

Go back amost a century, to the time when the modern corporation was created, and you'll find laws that prohibit or
limit the use of corporate money in elections. And yet this week, a 5-4 Supreme Court struck down the limits that
Congress passed in 2002 in this tradition in the case Citizens United v. FEC.

The majority's ruling unleashes a new wave of campaign cash and adds to the already considerable power of
corporations. The court's main rationale is that limits on using corporate treasuries for campaigns are a*'classic
example of censorship,” as Justice Anthony Kennedy wrote for the majority. To get there, Kennedy depends on two
legal theories that blossomed as constitutional principlesin the mid-1970s. money is speech and corporations are
people. Both theories are strange, if not simply wrongheaded—why, according to the Constitution or common sense,
would money be speech or corporations be people? The court has also employed theories not uniformly but, rather,
as constitutional cover for dominance of the electoral system by corporations and by the wealthy.

Thefirst theory appeared in a1976 decision, Buckley v. Vaeo, which invalidated some campaign-finance reforms
that came out of Watergate. The Court concluded that most limits on campaign expenditures, and some limits on
donations, are unconstitutional because money isitself speech and the "quantity of expression"—the amounts of
money—can't be limited.

But in subsequent cases, the conservative justices who had emphatically embraced the money-is-speech principle
didn't apply it to money solicited by speakers of ordinary means. For example, the court limited the First
Amendment rights of Hare Krishna |eafleters soliciting donations in airports to support their own leafleting. The
leafleting drew no money-is-speech analysis. To the contrary, the conservative justices, led by Chief Justice
Rehnquist, found that by asking for money for |eafleting—their form of speech—the Hare Krishnas were being
"disruptive" and posing an "inconvenience" to others. In other words, in the court's view, some people's money is
speech; others money is annoying. And the conservative justices have raised no objection to other limits on the
quantity of speech, such aslimits on the number of picketers.

The money-is-speech theory turns out to be arhetorical device used exclusively to provide First Amendment
protection for all money that wealthy people and businesses want to give to, or to spend, on campaigns. It also
doesn't make sense under long established free-speech law. Spending or donating money to support or facilitate
speech is expressive and deserves some protection. But money simply doesn't make it into the category of things that
are and embody speech, such as books, films, or blogs. Traditional speech-law analysis would separate the speech
from the conduct (or "nonspeech”) elements of campaign spending and donation and allow considerable leeway to
regulate the latter. Even asto "pure" speech, "compelling" government interests are overriding. And spending and
donating money seem, among the traditional speech-law categories, a"manner” of speaking that the court has said
usually can be "reasonably regulated.”

The other basic theory supporting the ruling in Citizens United—the court's claim that, for some purposes,
corporations are constitutionally, if not actually, people—comes out of the long history of the development of
corporations. But the extension of corporate personhood to campaign speech is a controversial innovation of the
conservative justices over the last few decades.

Corporations needed some rights usually reserved for people to function as legal entities, so that they could, for
instance, make enforceabl e contracts and sue or be sued. But despite the common cultural personification of
corporations—we can easily say "GM was embarrassed today"—they obviously don't and shouldn't have all the
rights of people. For example, they don't have the right to vote.



In Citizens United, Justice Kennedy discusses business corporations as if they were clubs or political associations
with political viewpoints and elected leaders. But corporate managers don't function as representatives or employees
of shareholders, who have no say, no shared political views, and no expectation that their investments will be used
for political ends. In the wake of the court's ruling this week, will some corporations pick a party or politics while
others channel unheard of amounts of money to both major parties? Will investors be influenced by a corporation's
political portfolio?

The Citizens United decision will make it harder to achieve reforms opposed by major corporations and change
business as well as palitics. Increasing the constitutional rights of corporations beyond their business purposesis
really about increasing the rights and power of corporate managers. Government has enabled corporate managersto
control huge accumulations of wealth without any personal risk—an arrangement that contributes to wild,
bubble-producing economic swings and collapses. Citizens United invites that arrangement directly into politics and
elections.

Both of these theories—that money is speech and that corporations are people—have an easier time than they should
in courts and with the public, too, because they are posed as counters to censorship. Many of us, including me,
haven't seen afree-speech argument we don't like, at least initially.

But some perspective: We limit speech—when it has nothing to do with wealthy people spending money—in many
ways. (It wasn't protected at all until the mid-1930s.) Y ou famously can't shout fire in atheater. Y ou not-so-famously
can't break the theater's rules, including rules about speaking, because you don't really have any First Amendment
rightsin aprivately owned theater or at work. The First Amendment limits only government. And even whereit is
fully protected, free speech has not been absolute; it's subject to regulation when it undermines basic societal
interests and functions, like voting and democracy. In the last few decades, the conservative justices dominating the
court have also limited speech rights for demonstrators, students, and whistle blowers. They have restricted speech at
shopping malls and transit terminals. Taken as awhole, the conservative court's First Amendment jurisprudence has
enlarged the speech rights available to wealthy people and corporations and restricted the speech rights available to
people of ordinary means and to dissenters.

In alargely unnoticed rewriting of speech law, the conservative justices have applied their theories and doctrines
inconsistently and selectively, as they have money-is-speech. Some of the conservatives' recent innovations would
seem to validate campaign finance laws. The "secondary effects’ doctrine, for example, alows government to
restrict speech if government can suggest a general, non-speech-related purpose, even if the real purposeis
speech-related. The court ignored this doctrine in Citizens' United and other campaign finance cases—even though
campaign finance reform is aimed not at speech itself, but at large amounts of money that skew, corrupt, and
undermine elections.

The court's invalidation of campaign finance reforms over the last few decades isn't about censorship or suppressed
speakers or viewpoints. At its core, thisline of casesis about dominance of the political and electoral system by
wealthy people and corporations and about legitimizing a political and electoral system that is unrepresentative,
money-driven, corrupt, outmoded, and dysfunctional. Wealthy people and corporate managers shouldn't dominate
politics or have more and better speech rights than the rest of us. That seems like an obvious truth. And yet the
Supreme Court's recent decisions move us away from it.
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