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filed before the Nuclear Regulatory Commission (March 2, 2010)

NO: Luther J. Carter, Lake H, Barrett, and Kenneth C, Rog.ers‘:
from “Nuclear Waste Disposal: Showdown at Yucca Mountain,
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Learning Outcomes

After studying this issue, students will be able to:

» Explain why the Obama administration chose to end support
for the Yucca Mountain nuclear waste repository.

* Explain the political difficulties involved in finding an accept-
able location for a nuclear waste repository. ‘

» Describe the physical requirements a nuclear waste repository
must satisfy. f

* Explain how various incentives can affect acceptance of a
nuclear waste repository.

ISSUE SUMMARY

YES: The U.S. Department of Energy (DOE) moves to mrlthdr?;:
its application for a license to opera‘te a Permanent r;pomtt;zun-
spent nuclear fuel and high-level radioactive waste at ucca o
tain, Nevada, calling Yucca Mountain "not a wm:kab'le option
saying that it has no plans ever to refile the application.

NO: Luther J. Carter, Lake H. Barrett, and K_enneth C. Rogers argtie
that the decision to withdraw the apPlicaUOn for 'a‘nuclelzir v:;s 3
repository at Yucca Mountain was motivated by politics rather o :ar
by evidence. If successful, it will impede future efforts to use nu

power to combat global warming.

T

Nuclear waste is generated when uranium and plutonium atoms are split to
make energy in nuclear power plants, when uranium and plutonium are puri-
fied to make nuclear weapons, when nuclear wastes are reprocessed, and whep
radioactive isotopes useful in medical diagnosis and treatment are made and
used. These wastes are radioactive, meaning that as they break down they emit
radiation of several kinds. Those that break down fastest are most radioactiv@;
they are said to have a short half-life (the time needed for half the materia]
to break down). Uranium-238, the most common isotope of uranium, hag a
half-life of 4.5 billion years and is not very radioactive at all. Plutonium-239
(bomb material) has a half-life of 24,000 years and is radioactive encugh to be
hazardous to humans,

According to the U.S, Department of Energy, high-level waste includes
spent reactor fuel and waste from weapons production. Transuranic waste
includes clothing, equipment, and other materials contaminated with pluto-
nium and other radioactive materials, some of which has been buried in the
Waste Isolation Pilot Plant (WIPP) salt cavern in New Mexico (WIPP started
receiving transuranic waste in 1999). It too was surrounded by controversy, as
summarized by Chris Hayhurst in “WIPP Lash: Doubts Linger about a Contro-
versial Underground Nuclear Waste Storage Site,” E Magazine (January-February
1998). Its Web site is at www.wipp.energy.gov/. Low and mixed-level waste includes
waste from hospitals and research labs, remnants of decommissioned nuclear
plants, and air filters, The high-level waste is the most hazardous and poses the
most severe disposal problems. In general, experts say, such materials must be
kept away from people and other living things, with no Ppossibility of contami-
nating air, water (including ground water), or soil for 10 half-lives.

For a good summary of the nuclear waste problem and the disposal
controversy, see Michael E, Long, “Half Life: The Lethal Legacy of America’s
Nuclear Waste,” National Geographic (July 2002). Gary Taubes, in “Whose
Nuclear Waste?” Technology Review (January/February 2002), argues that a
whole new approach may be necessary. One such approach is an interim,
above-ground storage facility for commercial nuclear waste at Yucca Moun-
tain. This has been urged as a way to create commitment to continue devel-
oping the Yucca Mountain site and to meet government responsibilities to
deal with commercial waste. Steven Ashley, in “Divide and Vitrify,” Scientific
American (June 2002), describes work on potential methods of separating the
most hazardous components of nuclear waste. One such approach is to expose
nuclear waste to neutrons from particle accelerators or special nuclear reactors
and thereby greatly hasten the process of radioactive decay.

The Nuclear Age began in the 1940s. As nuclear waste accumulated, there
also developed a sense of urgency about finding a place to put it where it would
not threaten humans or ccosystems for a quarter million years or more. In 1982,
the Nuclear Waste Policy Act called for locating candidate disposal sites for high-
level wastes and choosing one by 1998. Since no state chosen as a candidate
site was happy about being chosen and many sites were for various reasons less
than ideal, the schedule proved impossible to meet. In 1987, Congress attempted
10 settle the matter by designating Yucca Mountain, Nevada, as the one site to
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be intensively studied and developed. It would be opened for use in 2010. Risk
assessment expert D, Warner North wrote in “Unresolved Problems of Radio-
active Waste: Motivation for a New Paradigm,” Physics Today (June 1997) that the
technical and political problems related to nuclear waste disposal remained for-
midable and a new approach was needed. Luther J. Carter and Thomas H. Pigford
wrote in “Getting Yucca Mountain Right,” Bulletin of the Atornic Scientists (March/
April 1998) that those formidable problems could be defeated, given technical
and congressional attention, and the Yucca Mountain strategy was both sensi-
ble and realistic. However, problems have continued to plague the project, as
summarized by Chuck McCutcheon, “High-Level Acrimony in Nuclear Storage
Standoff,” Congressional Quarterly Weekly Report (September 25, 1999), and Sean
Paige, “The Fight at the End of the Tunnel,” Insight on the News (November 15,
1999). Jon Christensen, in “Nuclear Roulette,” Mother Jones (September/October
2001), argues that one of the most basic problems is that estimates of Yucca
Mountain’s long-term safety are based on probabilistic computer models that
are too uncertain to trust. Per £ Peterson, William E. Kastenberg, and Michael
Corradini, “Nuclear Waste and the Distant Future,” Issues in Science and Technol-
ogy (Summer 2006), argue that the risks of waste disposal have been sensibly
addressed by the EPA and we should be focusing more attention on other risks
(such as those of global warming).

Even those who favor using Yucca Mountain for high-level nuclear waste
disposal admit that in time the site is bound to leak, The intensity of the radio-
activity emitted by the waste will decline rapidly as short-half-life materials
decay, and by 2300 AD, when the site is expected to be sealed, that intensity
will be less than 5 percent of the initial level. After that, however, radiation
intensity will decline much more slowly. The nickel-alloy containers for the
waste are expected to last at least 10,000 years, but they will not last forever.
The U.S. Department of Energy’s computer simulations predict that the radia-
tion released to the environment will rise rapidly after about 100,000 years,
with a peak annual dose after 400,000 years that is about double the natural
background exposure. Whether the site can be protected for any significant
fraction of such time periods arouses considerable skepticism among those
who point out that 10,000 years is about the same length of time as has passed
since humans built their first cities, and 400,000 years is about twice as long as
modern Homo sapiens has existed.

Despite the controversy, in February 2002, U.S. Secretary of Energy Spen-
cer Abraham recommended to the president that the nation go ahead with
development of the Yucca Mountain site. His report argues that a disposal
site is necessary, that Yucca Mountain has been thoroughly studied, and that
moving ahead with the site best serves “our energy future, our national secu-
rity, our economy, our environment, and safety.” Objections to the site are
not serious enough to stop the project. However, that decision hardly set-
tled the matter. Gar Smith, “A Gift to Terrorists?” Earth Island Journal (Winter
2002-2003), argues that transporting nuclear waste to Yucca Mountain will
expose millions of Americans to risks from accidents and terrorists. Senator
Hillary Clinton said in testimony before the Senate Environment and Public
Works Committee on October 31, 2007, that she thought it was time to scrap
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both the work done so far and the controversy and
:2008, Senator James Inhofe introduced a bill int);.nded i?ls‘;)::c? i;rihie:)ima
ing process for Yucca Mountain. Journalist Chuck Muth, “Nevada Kids 'CI'?;I “
glow in the Dark,” Las Vegr?s Business Press (January 7, 2008), says thatlwasiz
eposited at Yucca Mountain could be very valuable if the nation chooses t
reprocess waste and that Nevada could wind up being “the nuclea h
and reprocessing capital of the world.” ¢ researeh
appli C(Ztr;cj)unte & ﬁOOB, the U.S. Department of Energy (DOE) submitted a license
tioI; . n to the U.S. Nuclea-r Regulatory Commission, seeking authoriza-
s o construct a deep geqloglc repository for disposal of high-level radioac-
Ela i w.aste at Yucca Mountain, Nevada; see www.nre.goviwaste/hiw-disposal.hitmi
= t:a}:n Ln iquthe DF)E, foﬂqndng up on a commitment made by Presidené
e b:douc::e. tg withdraw its a;?plication.-William Beaver, “The Demise of
e e ain, Independent Review (Spring 2010), questions the wisdom of
€ decision, citing future need for nuclear power. Sean Davies, “End of the
i{ltl:)ad for Yucca Mou'ntain,” Engineering & Technology (May 14, 2010) argues
at we can now begin to look for truly workable alternatives. James Ivi Hylko
and Robert Peltier, “The U.S. Spent Nuclear Fuel Policy: Road to Nm:vhgre =
.;owerf(May 2010), favor nuclear fuel reprocessing. Matthew L. Wald, "Wh:;t
a ;)::it?; :xhi;:lel:r Waste?” Scrgntiﬁf: American (August 2009), suggests that for
B Picmrey. e best to do nothing, in part because Yucca Mountain may reenter
. The YES selection is DOE’s motion before the Nucl
mls§101: to withdraw its application, calling Yucca Moun::irn%?ggiaatowr);r(li:&}
;T%lon apd saying that it has no plans ever to refile the application. In th:
) tseliectlor?, -Luther J: Carter, Lake H. Barrett, and Kenneth C. Rogers argue
at the decision to withdraw the application for a nuclear waste reposito
at Yucca Mountain was motivated by politics rather than by evidence, If sulgj

cessful, it will impede future efforts t
warming. © use nuclear power to combat global

-
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U.S. Department of Energy

YES ¢/

U.S. Department of Energy’s
Motion to Withdraw

The United States Department of Energy (“DOE") hereby moves ... t.o w1th;
draw its pending license application for a perman.ent'get.)loglc r_epo§1tory. tah
Yucca Mountain, Nevada. DOE asks the Boatdfto'?ﬁijmlssallts application wi
judi impose no additional terms of withdrawal. ‘
PIe,uc&iifeng(t)cl)E reffﬁnns its obligation to take possession and dispose of the
nation’s spent nuclear fuel and high-level nuclear waste, tl:%e S}acretary of Erﬁei)gly
has decided that a geologic repository at Yucca Mountf-ujn is not a tvl;?ord? e
option for long-term disposition of these materials. Add1hqnaﬂ;r, at the direc-
tion of the President, the Secretary has established the Blue R1bb0f1 Com551og
on America’s Nuclear Future, which will conduct a comprehensive review an'
consider alternatives for such disposition. And Congress has already approprz
ated $5 million for the Blue Ribbon Commission t-o. evaluate and rec;onflun;;n
such “alternatives.” . . . In accord with those decmonst, and to_ avo}d er
expenditure of funds on a licensing proceeding fqr a prolgct t'11at is bel.ngd terlr(xét-
nated, DOE has decided to discontinue ;he tpendul*lg.1 apprlg;llfsit(l;n in this docket,
moves to withdraw that application wi b

- hlejrggg(r the Nuclear Waste Policy Act of 1982, as amended, 42 Ii.S.C. §§ 110101
et seq. ("NWPA"), this licensing proceeding must be conducted “in :iicgr zlmsz
with the laws applicable to such applications. . . .” Those laws necessarily inclu

the NRC's regulations governing license applications. . .. .
Thus, ag;nlll)]icable Commission regulations empower this Board to regulate

the terms and conditions of withdrawal. . . . Any terms imposed for w'%thdrawal
must bear a rational relationship to the conduct and legal harm at issue. . . .
And the record must support any findings concerning the conduct and harm

in question to impose a term. . . .

The Board Should Grant
Dismissal With Prejudice

In this instance, the Board should prescribe only one term of withdrawal—
that the pending application for a permanent geologic repository at the Yucca

. . s 0 " 1
Mountain site shall be dismissed with prejudice. _ _
That action will provide finality in ending the Yucca Mountain pro]'ect. for
a permanent geologic repository and will enable the Blue Ribbon Commission,

From U.S. Nuclear Regulatory Commission, March 2, 2010, Docket No. 63-001.
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as established by the Department and funded by Congress, to focus on alterna-
tive methods of meeting the federal government's obligation to take high.leye]
waste and spent nuclear fuel, Tt is the Secretary of Energy’s judgment that scien-
tific and engineering knowledge on issues relevant to disposition of high-level
waste and spent nuclear fuel has advanced dramatically over the twenty years
since the Yucca Mountain project was initiated. . . . Future proposals for the
disposition of such materials should thus be based on a comprehensive and djs-
missal. The statute simply requires that the Secretary “shall submit . . . an appli-
cation for a construction authorization.” . . . It neither directs nor circumscribeg
the Secretary’s actions on the application after that submission.

Indeed, far from imposing special limitations on DOE after the submis-
sion, the NWPA expressly requires that the application be considered “in accord-
ance with the laws applicable to such applications.” . . . Those laws include 10
C.ER. § 2.107, which, as this Board has recognized, authorizes withdrawals on
terms the Board prescribes. Congress, when it enacted the NWPA in 1982, could
have dictated that special rules applied to this proceeding to prevent withdrawal
motions, or could have prescribed duties by DOE with respect to prosecution of
the application after filing, but it chose not to do so.

Nor does the structure of the NWPA somehow override the plain textual
indication in the statute that ordinary NRC rules govern here or dictate that
the Secretary must continue with an application he has decided is contrary to
the public interest. The NWPA does not prescribe a step-by-step process that
leads inexorably to the opening of a repository at Yucca Mountain. Indeed,
even if the NRC granted the pending application today, the Secretary would
not have the authority to create an operational repository. That would require
further action by DOE, other agencies, and Congress itself, yet none of those
actions is either mandated or even mentioned by the NWPA. The NWPA does
not require the Secretary to undertake the actions necessary to obtain the
license to receive and possess materials that would be necessary to open a
repository. . . . Rather, the NWPA refers only to the need for a “construction
authorization” . . . —and even there, as discussed, it mandates only the sub-
mission of an application. To open a facility, moreover, the Department would
be required to obtain water rights, rights of way from the Bureau of Land
Management for utilities and access roads, and Clean Water Act § 404 per-
mits for repository construction, as well as all the state and federal approvals
necessary for an approximately 300-mile rail line, among many other things.
None of those actions is mandated by the NWPA, At least as important, as the
prior Administration stressed, Congress would need to take further action not
contained in the NWPA before any such repository could be opened. In short,
there are many acts between the filing of the application and the actual use of
the repository that the NWPA does not require.

Where, even if the NRC granted the pending application, Congress has
not authorized the Secretary to make the Yucca Mountain site operational, or
eéven mandated that he take the many required steps to make it operational,
it would be bizarre to read the statute to impose a non-discretionary duty to
Continue with any particular intermediate step (here, prosecuting the applica-
tion), absent clear statutory language mandating that result. More generally,
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it has not been the NRC's practice to require any litigant to maintain a license this time. The . .

application that the litigant does not wish to pursue. That deference to an the relief reque?i:;l:;rdlivni?;gelﬁznt::ieﬁg;s. stated that it does not consent to
applicant’s decisions should apply more strongly where a government official have responded have stated that thpe res . z;ln?sp S All OthF[ parties that
has decided not to pursue a license application because he believes that other final text of the motion. y reserve their positions until they see the
courses would better serve the public interest.

Finally, the fact that Congress has approved Yucca Mountain as the site Note
of a repository, se¢ Pub. L. No. 107-200, 116 Stat. 735 {2002) (“there hereby is
approved the site at Yucca Mountain, Nevada, for a repository, with respect to 1. DOE seeks thi P :
which a notice of disapproval was submitted by the Governor of the State of an applicatiori ftc:)n?oi;fstdrllf(;lt.l lzsapl»etr.’;'f:x;:t 1o?s not intend ever to refile
Nevada on April 8, 2002"), means, in the D.C. Circuit’s words, simply that the nuclear fuel and high-level radioactive wastg ac; gglc riﬁosmry for spent
Secretary is “permitted” to seek authority to open such a site and that chal- S
lenges to the prior process to select that site are moot. . . . It does not require the
Secretary to continue with an application proceeding if the Secretary decides
that action is contrary to the public interest. .. . That conclusion is even more
strongly compelled now, in light of Congress’s recent decision to provide fund-
ing to a Blue Ribbon Commission, whose explicit purpose is to propose “alter-
natives” for the disposal of high-level waste and spent nuclear fuel.

Even if there were any ambiguity on these points, the Secretary's inter-
pretation of the NWPA would be entitled to deference. . .. Simply put, the text
of the NWPA does not specify actions the Secretary can o1 must take once the
application is filed. Accordingly, while some may disagree with the wisdom of
the Secretary’s underlying policy decision, the Secretary may fill this statutory
“gap.” The Secretary’s interpretation is a reasonable one that should be given
great weight and sustained. . ..

No Conditions Are Necessary as to
the Licensing Support Network

Finally, there is no reason to impose conditions relating to the Licensing
Support Network (“LSN"}) as a term of withdrawal. As DOE's prior filings with
this Board explain, DOE will, at a minimum, maintain the LSN throughout
this proceeding, including any appeals, and then archive the LSN materi-
als in accordance with the Federal Records Act and other relevant law. . . .
Thus, DOE will retain the full LSN functionality throughout this proceeding,
including appeal, and then follow well established legal requirements that
already govern DOE'’s obligations regarding these documents. DOE is also
considering whether sound public and fiscal policy, and the goal of preserv-
ing the knowledge gained both inside and outside of this proceeding, suggest
going even further than those legal requirements. There is thus no need for
this Board to impose additional conditions concerning the preservation of
records.

DOE counsel has communicated with counsel for the other parties
commencing on February 24, 2010, in an effort to resolve any issues ralsed
by them prior to filing this Motion. . . . The State of Nevada and the Staté
of California have stated that they agree with the relief requested here. The
Nuclear Regulatory Commission Staff has stated that it takes no position at
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Luther J. Carter, Lake H. Barrett,
and Kenneth C. Rogers
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Nuclear Waste Disposal:
showdown at Yucca Mountain

If the nation is to seriously confront a growing inventory of highly radio-
active waste, a key step is to determine the merits of its geologic repository
project at Yucca Mountain in Nevada. A board of the U.S. Nuclear Regulatory
Commission (NRC) has for nearly two years been conducting an open and
transparent licensing proceeding to accomplish exactly that. Moreover, in its
forceful ruling of June 29, 2010, the board rejected as contrary to law a motion
by Secretary of Energy Steven Chu to withdraw the licensing application and
shut the proceeding down. Yet the administration’s attempt to abandon Yucca
Mountain continues and in our view poses a significant risk of a major setback
for public acceptance of nuclear energy.

The licensing application was filed by the Bush administration under
the Nuclear Waste Policy Act (NWPA) of 1982, and the proceeding itself began
in October 2008. The NRC staff has almost completed its safety evaluation of
repository performance for many tens of thousands of years. With this report
in hand, the licensing board (acting for the commission) could begin hear-
ing and adjudicating scores of critical contentions by the state of Nevada and
other opposing parties. If the case for licensing is convincing, the granting ofa
construction license could come in 2012. But the licensing board is a creature
of the NRC, and if the commission should order the proceeding terminated in
keeping with Secretary Chu’s motion, the board must comply.

The attempt by the current administration to withdraw the licensing
application and abandon Yucca Mountain follows a commitment made by
Barack Obama in early 2008 during the competitive scramble for Nevada
delegates to the Democratic National Convention. Hillary Clinton, then the
hands-on favorite for the nomination, had long sided with Nevada in its oppo-
sition to a repository at Yucca Mountain. Not to be outdone, Senator Obama
declared his own categorical opposition to the project. Earlier this year, when

President Obama, acting through Secretary Chu, moved to withdraw the
licensing application, no scientific justification or showing of alternatives was
offered. The project was simply dismissed as “not a workable option.”

To cover Obama’s political debt to Nevada, repository licensing would
be terminated without congressional review and approval despite the fact that

Reprinted with permission from JIssues in Science and Technology, by Luther J. Carter, Lake H.
Barrett, Kenneth C. Rogers, Fall 2010, pp. 80-84. Copyright © 2010 by the University of Texas

at Dallas, Richardson, TX.
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this vital project was sanctioned b i
‘ y Congress in elaborate detail and
;c;g(lﬁzef;%c;ei by1 a fee imposed on tens of millions of consumers of elec:lreilgfg;
uclear reactors. The licensing proceedin

- ear O1S. | g marks the culmina-

E;r;e?:i z;é:l-fyeard site m;esngatlon that has cost over $7 billion for the Nl;:l:;a
: and over $10 billion for the larger national s i i

tory sites from which the Yucca Mountain sitg was chosen Sene G R

What’'s At Stake

'CI)‘? fsl;:jmmarily kill the project would cap with still another failure a half-century
; hsltrasted endeaV(?rs to site, license, and construct a geologic repository. The
dci);Jgo 2(1 4,000 m'etnc tons of spent reactor fuel that await permanent ge().lo ic
me;;ds; ; nau::1 émw in temporary storage at 120 operating and shut-down coi
uclear power reactors in 36 states. In addition, th s
of containers of highly radioactive wa isi roptadt e
hight ste arising from the clean
weapons produc.tlon sites in Washington, South Carolina, and Id;llllz R
cclunlft?i‘: ;J;ngmg Izcefclajre the U.S. Circuit Court of Appeals for the District of
wsuits brought by Washington, South Carolina i
nbi ht . , the National
f:s;:;lait:;?n pf Re_gulat(')ry Utility Commissioners, and several other plaintiffs
of thep e l;::irfls;g% ?tpf}rlawaii Most tellingly, the plaintiffs allege violations
> NWP. , With its detailed prescriptions for repository site s
: elec-
E:B,Pigségval, Aagd construction licensing. But also in play is thergdministi;
ure Act, under which agency decisions can be voi “arbitrary
and c?pricious" and an abuse of diSC].'E?iFOD. 7 be votded as farbitrary
n its refusal to accede to the De
) : . partment of Energy’s (DOE’s) motion t
g;t::;:;vt:lhe ;Il‘tjsgzmg, tl;e licensing board questioned why the C),ongres;1 ig
e , would have set out an elaborate se :
procedures for the selection and approval of a i e it s
repository site if in the end th
i::ifltlarz Sfl f;:r%y could ugdo everything by withdrawing the licensing appli?
. ongress directs otherwise, DOE may not single-hand
3 - - ' - d
dera:l;:lle legislatively mandated decision-making process,” the b?)ard s];it:ie v
. bi Ct;'-;lutr}t1 'Ofs Appeals initially called for arguments in the pending litiga-
is i i
S gi eptember but has now decided to first await an outcome at
Coupled with the attempted withd i
: d with rawal of the licensing application i
is;}cf—e?dent v1olat10n. of the Federal Advisory Committee Act Ef 11.3572 Wh;::ll1S 12
-b iﬁ ed to ‘keezp adwsory‘ committees from being “inappropriately iﬁﬂuenced
t}}:e Ble apptomtmg auth9r1Fy or any special interest.” According to its charter,
retarytghli{lll;?lc:’nfzmmllsmﬁn on America’s Nuclear Future (BRC), which Sec:
eiled early this year, is to conduct a “com i i
Ty : i prehensive review
g:ﬁmes lfor managing the back end of the nuclear fuel cycle, including all alte?'f
nuc;ves fzr the stor?ge, processing, and disposal of civilian and defense used
‘3 :ﬁr el [and] hx.gl{—level waste. . . .” Left unstated, to say the least, was the
A taF the commission was created in substantial part to show th'at Yucca
untain was not being abandoned without identifying a full suite of waste

management options—but with no i i
intention to have the i j
serve as a baseline for this review. repostiory project
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In March 2009, Secretary Chu and Nevada's Senator Harry Reid, the
Senate’s Democratic Majority Leader and a relentless foe of Yucca Mountain,
struck a deal wherein Reid would drop his proposed legislation for a blue rib-
bon commission that Congress would appoint in favor of a commission that
the Secretary of Energy would choose. In a press conference announcing the
formation of the BRC on January 29, 2010, and later at their first formal meet-
ing, commission members were told by Secretary Chu and White House aide
Carol Browner that Yucca Mountain is past history and is not among the waste
management options to be considered.

A Blue Ribbon Agenda

The BRC’s eminent co-chair, Lee Hamilton, the former Indiana congressman
who served as vice chairman of the 9/11 commission, has made the general
point that his study group’s #recommendations will be ours and ours alone.”
Indeed, whatever the motivations of those who created it, the BRC is an inde-
pendent advisory body chartered to provide a comprehensive review of waste
management alternatives, and it cannot reasonably and honorably exclude
Yucca Mountain from that review. The intellectual gyrations at play with respect
to Yucca Mountain may be especially disturbing to those commission mem-
bers well versed in nuclear energy issues, such as Richard Meserve (a former
chair of the NRC), Per Peterson (chair of nuclear engineering at the University
of California, Berkeley), and Phil Sharp (head of Resources for the Future and
formerly a congressman from Indiana).

In turning its back on Yucca Mountain, the commission would put itself
at high risk of failing to produce a report of significant policy impact and of
coming across as little more than a fig leaf of respectability for the president’s
decision to abandon the repository. We don’t think it will do that. This body
could in fact prove itself enormously useful, not least by an insistence on rec-
ognizing and protecting the integrity of the NRC as an independent regulatory
agency.

The commission could also emphasize that solid public acceptance of
nuclear energy, together with the continued storage of large amounts of spent
fuel in temporary surface facilities, may well turn on a credible promise of a
geologic repository becoming available within the next few decades. This we
see as a fundamental political reality that is accorded too little weight by the
utility industry, the Secretary of Energy, and the NRC itself.

The utilities that are generating nuclear energy certainly want a Teposi-
tory, but they do not want their lack of one to stand in the way of public
support and federal subsidies for a nuclear expansion. So from this contorted
position they argue the safety and acceptability of surface storage of spent fuel
for decades into the future while quite properly pressing the government to
honor its long-past-due obligation to take custody of most of that fuel.

But the politically critical nexus between reactors and spent fuel disposal
has been evident since 1976, when Californians approved a referendum that
declared that no more nuclear plants could be built in the state until 2 means for
permanent disposal of spent reactor fuel and high-level waste was achieved.
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Waste Confidence

The NRC's successive “waste confid o
: ence” rule-makings during the past
1R1ave been a milder response to the same issue. A lawsuit begﬁn b)? thezl'\?aﬁars
: Ifs;);;es Defense Cc_;uncil in 1977 gave rise to the first such NRC rule—mak'ml
o t.hIn that ruling, "r_easonable assurance” was found on three critimaul
)l;)ears 52.00 ;tze(i)to lgeats; T'le mu;:ald geologic repository would be available by tile
- ; that spent fuel from any reactor could go t logic dispos
within 30 years of the expiration of th g eenes an ol
; years e reactor’s operating license;
during the interim, the s ; . L
burin, , pent fuel could be safely kept i ili
ties either at the reactor site or elsewhere. oDt in stuface stonec gl
These confidence findings were ren i
_ ! ewed in 1990, then again in
::; w1t'h the d_1fferen‘5:e 'thaft the latter finding envisioned a geologic repo:izc? *
Sep;);:l;}l)lg ;\gglgable within the first quarter of the twenty-first century.” g
er » a new confidence proceeding was initiated wherei NRC
expressed reasonable assurance of havin i . -
: ; ISSL g a repository within 50 to 60
the licensed life of existing reactors, which for some reactors ma iy
the year 2060. TR
- bIln plain Er-xglish, what this meant was that the commission would be com.
- able not having a re[_Jository until sometime well beyond the year 2100 whm;
waz tgﬁrza:f—grea’;r granf;hﬂdren may be left to worry about the disposal of ::;ucleaf
ismg from the generation of nuclear electricity fr i
fit today. The NRC, with two vacanci i hod bt theee e
. ; cies at the time, had but thre
consider this confidence findin 'villi ot
Sid . g and only one was willing to adopt it withou
zlc:l‘\:;g tg:lzl;c co_mr-nent on policy changes affecting Yucca Molljmtai.-n 'I‘-oh::
mimission’s new chair, Gregory B. Jaczko, fo 1 ior ai
and close associate of Senator Reid, Presi . nted Tocowo o thei i
d ¢ - President Bush appointed Jaczko to th
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reason for doing so was not his response to Senator Boxer but the fact that
he chaired the Sandia National Laboratory panel that reviewed the Yucca
Mountain performance assessment and found it adequate to support sub-
mittal of a license application.

Commissioners Magwood and Ostendorft, on the other hand, have now
refused to disqualify themselves, contending that Boxer’s question was vaguely
put and that they were at the time unaware that a White House decision to
withdraw the licensing application would be coming up for NRC review. But
the DOE had already filed a motion to stay the licensing board proceeding and
announced that a motion to withdraw the licensing application would soon
follow. Counsel for Washington et al., citing Supreme Court precedents, argue
that whether a judge or regulatory official recuses himself should turn not on
“the reality of bias or prejudice but its appearance” and on whether a “reason-
able man, [knowing] all the circumstances, would harbor doubts about the
judge’s impartiality.”

Of course, in principle there’s nothing to keep Magwood and Ostendorff
from deciding not to join their chairman, Gregory Jaczko, in overriding the
licensing board. This would deny Jaczko a majority on the issue and leave
in force the board’s refusal to stop the licensing. But however that may be
resolved by the commissioners, the matter of the new waste confidence find-
ing is also pending. All five commissioners, including Magwood and Osten-
dorff, have issued position papers in which, despite differences in detail, there
is broad agreement as to strategy. They have studiously avoided recognition of
the elephant in the room, Yucca Mountain. The project’s fate is either ignored

or treated as by no means impeding a confidence finding.

The commissioners are counting on continued surface storage for up to
120 years or even much longer, and on having either a mined geologic reposi-
tory or some other means of final disposal available “when necessary.” The
House report that accompanied the Nuclear Waste Policy Act almost 28 years
ago noted that “an opiate of confidence” had led to a long trail of paper analy-
ses and plans that had come to nothing. The record of frustration and failure
that preceded that 1982 Act may well be extended right up to the present if the
commissioners rubber-stamp the administration’s withdrawal plans for Yucca
Mountain or ignore the implications for waste confidence of the project’s
being abandoned at the very point of construction licensing.

Whatever happens at the NRC, the BRC must weigh in with its own
judgments. A central fact to be recognized is that geologic storage or disposal
of highly radioactive waste will not begin within this generation without a
renewed commitment to Yucca Mountain. Apart from the continued surface
storage of spent fuel, other waste management options that the commission
is considering—spent fuel reprocessing, “recycling,” and transmutation of
dangerously radiotoxic species to more benign forms—have little to offer for
the next half century or longer.

This is true for a mix of technical and financial reasons explained atlength
in studies done by experts at Harvard, MIT, and elsewhere. A primary reference
is the National Research Council’s Separations Technology and Transmutation
Systems report of 1996. For the foreseeable future, waste management systems
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of hazard for these wastes may be as short as 10,000 years, compared to up to

senator and the Whi i
a million years for spent fuel. ite House, or will they reassert the NRC's dignity and inde.-

pendence by upholding their own Yu
: cca Mountain licensing board? i
| ;chey see };che speciousness of their pending waste confidence gndin ih{a‘ltso' -
— el Sevada gnore the blatantly political undoing of a sophisticated te<:hnicalgendea‘wfvvm’ld
or to

build the world's first geologic repository for highly radioactive waste? How the

As for Nevada's grievances, the commission doubtless will note that when the commissioners exercise their great trust will b
soon be apparent.

Congress, in its 1987 amendment to the NWPA, narrowed the search for a
repository site to Yucca Mountain, this came as an abrupt departure from the
procedure originally mandated to go to a single candidate site only after an
in-depth, in-situ exploration of three candidates. But the volcanic tuff site at
Yucca Mountain had emerged from the first round of studies as clearly superior
to the other two candidates: the site in volcanic basalt at Hanford, Washington,
and the one in deep bedded salt in Deaf Smith County, Texas. A mnore tentative
or contingent congressional choice of Yucca Mountain would almost certainly
have survived an impartial technical review, so in our view the hasty adoption
of what soon came to be known as the “screw Nevada bill” was as unnecessary
as it was politically provocative.

We think Nevada's cause for redress turns chiefly on regional fairness and
equity, on having been fingered to take dangerously radioactive and long-lived
nuclear waste that probably no other state would willingly accept. A major
question for the BRC to consider is what compensation is due the state chosen
for the nation’s first repository for permanent disposal of spent fuel and high-
level waste? The state could, for example, be given preference in the siting of
various other new government-sponsored or -encouraged enterprises, civil or
military, nuclear or non-nuclear, promising to bring Nevada more high-tech
jobs and attract other business.

Even today, Nevada’s Nye County (host to Yucca Mountain) and several
other rural counties see a duly licensed repository project as a distinct €conomic
asset and quite safe. Also, some of Nevada’s more visible Republican politicians
openly advocate the project, too, but on condition that the “nuclear dump”
many Nevadans envision be made more acceptable by adding other nuclear-
related industrial activities. Although Senator Reid surely has had the wind at
his back in opposing the repository, the oft-repeated claim that Nevadans are
overwhelmingly opposed to the repository is a canard that dies hard.

President Obama, at the Copenhagen climate change summit last
December, announced a goal of reducing carbon emissions by 83% by the year
2050. In pondering the nation’s nuclear future, the BRC must be aware that
a nuclear contribution on a scale truly relevant to that hugely ambitious goal
might entail a fivefold expansion of the present suite of 104 large reactors and
a fivefold increase in the annual production of spent fuel from 2,000 to 10,000
metric tons. Surely this is not the time to abandon the only currently viable
option for very long-term geologic retrievable storage of spent fuel, and pos-
sibly final disposal.

But also at stake is the reputation of the NRC as an independent, trust-
worthy overseer of the civil nuclear enterprise. The NRC has been dealt with
abusively by the Obama administration and Senator Reid in the matter of Yucca
Mountain. So now will the commissioners acquiesce in the policies of the

D




EXPLORING THE ISSUE

Should the United States
Stop Planning for Permanent
Nuclear Waste Disposal at Yucca
Mountain?

Critical Thinking and Reflection

1. Why, according to the U.5. Department of Energy, is the DOE free to
simply withdraw its license application and in essence abandon the
effort to build the Yucca Mountain nuclear waste repository?

2. Why is it politically difficult to find an acceptable location for a
nuclear waste repository?

3. It is generally accepted that any nuclear waste repository must be
stable for a great many years. What kinds of locations might satisfy
this requirement?

4. What kinds of incentives might help persuade people to accept a
nearby nuclear waste repository?

Is There Common Ground?

Both sides in this debate agree that nuclear waste already exists and must be
dealt with, nuclear power will be with us for many years and more wastes will
be generated, and thereis a need for either an acceptable location for a nuclear
waste repository or an alternative method of dealing with nuclear wastes. One
such method is covered in the next issue in this book. Look ahead and answet
the following questions:

1. What is nuclear fuel reprocessing?
2. How does it reduce the quantity of nuclear waste?
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