‘hroughout the past year, Coastal ritanagers; planners- and-

land- use lawyers across the couritry walted expectantly for
the Uriited States Supreme Court’s deersron in Lucas v. South
Carolina Coastal Counczl 112 FCt 2886 ¢1992). In. many
respects that decidion taise$ more. questlons thar it an$wers. To

begin to answer those questlons ;agroupofexperts with extenswe-‘_
background‘m oceam and coasfal pohey, planning and land-use

law convened in Chapel Hill,N.C.,in July 1992. Included in the

group ‘were-Fred Bosselman (Chrcago—Kent College of Law,

Chicago, IL); DavrclBrower (Department of. Crty and Regronal
Planning, University. of North' Caro-

very few beachfront parcels that had not already been developed

with substantial Sfructures., - : 3
_The opinion by Justrce Scalia and four other members of the

Court artrculates two key principles as a matter of federa] consfi- .

tutional law. First, a ca,tegoncal taking® (that is,a takrng per se, -

wlthout need tobalance & vanety of  factors) may be found where -

aregulatory scheme Tesults inthe ehmmatron ofallofa property s
economic use. And second, the categoncal rule may be inappli-
cable if the relevant restnctrons are justified by state law relanng
to nbisance or real property nghts The frrst of these pnncrples
‘ seems to. parallel prior holdmgs by

lmaatChapelHrll) DanieiMzndelker -

(Washington University School. 6f | "
Law, St. Louis, MO); Dwrght.l_j.
Meyriam (Robmson & Cole, Hart= '
ford, CT); David Owens (Irlstrtuteof ‘ .' S Y
'Government -Umversrty of North - ||{- ) I
Carohna at ‘Chapél Hill); and ] Iudith - L !
Wegner. (Dean of the University of ||~ -
North Carolinaat Chiapel Hill Sé¢hool" “ || ,"
of Law)! This summary optlines the ™
key conclusions reached dunng the,
: Chapel Hill conference )

Lucas
5 1ts ‘
Aftermath

\state courts in those Tare  instances in
- which 10 €CONOMic 'valueé rémaifis s -
B a result of government regulatron
‘ - The’ r)prmon appears t0 leave
s i1 Thost other aspects of taking law in-
fact; The balancrng approach usedin
§|| - mostcases for deterrmnmg whethera -
] . taking, exists Temains intact. Excep-
tions miude those Cases involving a
- physrcal invasion ofproperty and, as.
- articulated i in. this case, those cases
“inyblving a. total elimination of all

hat exactly, did the Lucas S

case hold, and how doesit J| ~. i
square wrth earlier Supreme Court o
decrsrons" Like'all land-use cases, nL
Lucas must-be viewed with careful | ’

* eCONOmic use, Procedural Tequire-.
. .ments , such as the requrrement of
% |}~ presenting ‘a ripe controversy after
" w | exhausting state administrative and

o judicial remedies . also rernam intact.’

attention to-the underlymg facts (e
regulatory scheme and procedural A
stance.. . -

“ucas purchased two beachfront |~~~ ..

ESNRI | B Notably, the Court did not overrule
- = |l <arlier cases, such as the Keystone
Bitumirous: case- whrch had upheld
Pennsylvama strip mining legistation®
- on the basis of environmental -con--
~ cems. However, theCourtdoes seem

4 lots in 1986 for $975,000. Sub- T
sequently, in 1988, the South Caro--~ =+

lina legrslature passed the Beachfront Management Act whrch‘.

prectuded al] | development of the property. On appeal, the US.

Supreme Court remanded the case fo South’Carohna and re-

Guested that the state court address several critical questicns:
These include’ whether a takmg occurred in light of newly
artrculated pnncrples found in the, Supreme Court’s decision, and
whether Lucas 'sustained damages from a temporary taklng

~ The Court’s cgnclusron rested, in part, on several srgmﬁcant
assumptrons (1) the Court’s view thatit was. bohnd toaccept, for
the purposes of this-case, the trial court’s ﬁndrng that the Lucas
property. "had lost all €COnoOIHC Value as a result of the state

restrictions; (2) the absenceofvananeeprovrsmnsmtlleBeachfront'

Management rACf at the time the case was Jmtrated 3) the
‘uricertainty whether Lucas could have successfully sought ad-

minjstrative relief under the leglslatron as later anrended“and @

Lucas suffereda specral burden in that hrs lots were among the

W

T - tohave rejected the tradltronal harm/

¢~ ' benefit distinction that in some past
cases ha,s been used to Justrfy ‘or, challenge regulations. In the
Court’s yiew the categorization of conduct as harrnful or benefi-
cial may be t00 subJectrvef T :

., The Lhcas case aléo reflecied the d1ver31ty of oprmons on
takmg 1ssues within the us. Supreme Court ~This diversity
suggests thatthe Court has notyet taken a marked turn that  woyld
herald thie end of- govemment regulation as we know it. "The
majonty ‘opinion written by . Justice Scalia was joined by Chief
Justice Relmqmst and Justices Whrte O’€onnor-and Thomas.
The nuances of the rnajonty opinion may reﬂect some tension
W1tlnnthatmajonty Some of these Justices would prefer fo make
a sharp tm toward restricting ‘governmient regulatron ‘while
others like Justice: Q’Connor appear cornrmtted to more moderate
approaches that address mdrvrdual cases on narrow facts. Con-
curring or. dlssentmg oprmons ‘were written by Justices Souter,
Kennedy, Blackmun and Stevens ‘These' members:of the Court




__. o

- bEheved thatthe resml; in lhe Fasef was dmtated-largely by

-

-~the1r ]and pnor to the*nnpomuon of gova;pmmt regulahon o~

pmcedmalrestiam:s QniheUS Suprerne Court’ steview. Theii -, *“’demonstrate that those aspects or segments of pmpea‘ty ‘have

opinions seern to indicate that affer-a closer examination of State
- law negafd;[qg nuisance and m’operw nghts the admm&stratwe

rcmedles currenﬂy avalla:ble to Eucasand a rev1ew of the fact&ef -

s the case, it is possiblethalthere wasnot atempomrythkmg orthat
: very modest oompensatlon wouldbe requued L‘~ e '
hen mll the newcawgoucal rule prohlb:tmg regyla
“tion that results in the “deprwatmn of al! eoenum:
calljr feasnble use”; be applned" Loy s
 ases mvolvmg “depnvauon of al,l econoxmcally feas;ble
B use”of property s.hbu]d-be rare.- -Govemments hav&many
ways ‘to forestall these:allegﬁﬂons Govqﬂmenmgulatlons can
“include mitigation measares so that all popérty valyé it
ehmmated. Anexmn_plnoftius type ofmeasm an devclapment
dénsﬂytr&nsfmbﬁthwﬁhm&parcelofpmpeﬂy or to another -
<parcel. Gﬁvemﬂwnmanal@omcorpoﬁtepfgvmonswiﬁﬁnlana-

Subsequenﬂy beén. rcndemdvalue{ess However, it is likely that -

‘close- inquiry will be made concerning whether those rights -
‘continueto be associated with oﬁmnghs retamedby thepropcrly
ownef as w,asu'ueior the support’rl@ts associated with surfaoel
uwnm'sbap or lmnt:ral development ng[ir.s in Kegstone'Bitumi-

" nous, Itmalsohkelyﬂlatclosemquwﬂlbemdeastowhed:}er
. the property o“mermadempmezmms dunng,me devqloprmgz

"processthat all aspects or segments of the propetty vﬁerebcmg.

- “treated as-# whole. - An example of.this ‘type of situation are; :
'._mstanecs ufphaseédevelopmemandthededlcatmn of-’green_;"'

< . e Y - - -

ow ml! the “nulsance” a:fd “state propertylaw”excep-,
nons be applled” ‘ <. Do

f w:]I be mmecessary fo. conmder these Lssues Lmless thc
categpncalnﬂe nSelf‘has bemmggmnd;asarésmtofﬁm :

usprgg;ﬂauons ‘that identify Other viable u‘Seﬁfoftherega.ilated*. ﬁabsenoe of-any; remalmng economit use. In essence, these "-'

'propeny In cases where mgulauans pose. sngmﬁcam restrictions
- onise, governments can explore and document the feasibility of - %

theseaﬂtervlableuscs. Firially, govennnentregulauojis tan, and” "
 oftendo, include Variance or admmgu'atwe Teview: provisions

thataﬂowrehefﬁ'omlggulatoryreqmrcmemmappmpnptc :

mstﬁnoes in'which.all economically feasible use would be lost.”

- ¢Ininstances’n which there are allegations that “afteconotni- |
cally feasible use of pa;Openy”has been lost, a variety of unan-

j‘ ‘swered questions will now be poséd. Asinthe past.ﬂupresenée

 or absence of économivally feasible use will be asiessed with an’

- eye toward market values of comparable . Ttis unelear

, whether ﬁrspe“ must nm}ude dei'elopmental Uses as uppq‘sed to_

 retention and usein amore Qatuml stat€.- It is also tmcleaqawihat

pmntthe line-will be drawn indicating that “no economic value”, -

-, Temains. Will“ng economic Value” be: interpreted as absokuteiy

nomSale yvalue orwlﬂltbemterpretedasadljamauc xeducnémm /

) value w1th less than 10 percent_ remaining?. Past cases which

" appear to mm good'law, such as those' which mvalved the

prohlbmcm on contlnilbd | operation of a quar:y suggest that the ;

-~ Lucasule is onlj mgered thn vahm ate reduccd to this"
mmpnal level - ¢ / '

- _-Although notnew; camplex gmsuon& are Bkely to be posed
rega?dmg‘prepeny mtemgts that are segfhiedted. - In'Liicas the | -

- property interest was riot Segmgated The owner held the-whole -

- properfy including allt rights o the Jand mquwutﬁl The Supmme.

- Courthas gcnerallybeenunwﬂhngto allov\rproperty owhers o

segmenfpmperty rights a5 & means of demonstrating that’some

aspectof theirrights has beerirendered cmnplételyva]ueie@& For

- example;the Courtdeclined to allow the separation of “airnights” '~

" frbm “surface rights” in' its decision regarding developrnent of ‘-

~Grand Central Termmalk,Under Lucas, it may be possible for -
prOperty owmrs who dmde_daﬂd sold aspects or segmants of

oy gt e gyl

‘gxeeptions ]Jl‘mﬂd.qutﬂl]ﬂWfOI resexamining the View that all
 economic valuehas been* ‘taken,”, eitherbecause the pruposeduse
“of thefproperty a;mmmjeg 102 “nuisance” that was notallowedin
meﬁrsﬂ'hst%nbéorbecmlsestalehwfaﬂedtorecognmﬂ:c\
iaken 0

Nmsgnoe"l’awhasdcvelopedmstate judicial dems]onsthat
datc back manyyeami As discussed in the Restatement of Tons
“a nuisance, can be Tound if conduet ori private land resultq in-
ﬂnfeasonablemjurytom;arbyproﬁmtyownem Adeletmmahon
. of ‘msonableness” ‘takes-into account-sich issues'as: the nature-
md slmﬁcanceofﬂ'nehm ﬂmamtabzhty of the eenduct to the |
. location, the social ut]]Jt}LOf ﬂwooﬁducl, the extcnttéwhichharnr
_could have beerr avmded and -similar” i issues cmwennng'thc
,nelgllbor 5 cxrcumstanocs Most statés recoghize nuisance law: i
" and also thal‘fcglsfauveenacunmts addressmgtelated
healtimﬁd safety issues are rgtevant 10- the- courts’ § nuisance .
calculu& 'IheSupremeCmmtookpmnsde}tetwoexamplesof :
" niisance-like conduct that Gould, justify the. application of this - -
. exception. TheCmrtdﬂthﬁevauﬂwuaninéﬂﬁcefamsamatter '
ofsme}awfofﬂre state-and-aot the federal courts td define.' The -
ﬁrst example states thiat, in the Cot:rt’s view, the owner of alake® -
Mcouldb&demedapmtuttoﬂlhmpmpeﬂy ﬁﬂwlm;dﬁﬂmg
operauonwmﬂdhavcmeeffectofﬂoodmgoﬂm land, The °
secondqmn’plcstamsﬂxauhecarporaleomxerofanuc]ear
' generating _p]ant coulcf\"also ‘be directed.to remove alhimprove- ~
. ments from its larid upon discovery that the plant sits astride art. -
eartl'nquzike fault, R,ecmt lower-court decisions have als relied
. upon huisance analysns in upho]dmg resmcnomon the plaoement
ofreveh:ncntsanddocks s DR

" The Court recognized ﬂlatnxoepuons to ﬂwiucas categori- -
caltahnngemghtahsE asaresultofstatepmpextylaw Subtle -
qu;snonsaremsedby&hls View. TheCou:tgeemedto antmipatc

PRy



thatsuch state pr(’)perty riles would be ories of: long standmg This
is hkely to. be fhe‘case where state Jaw may Tecogriize limitations

on' private property nghts in beach property as a tesult of the '
“public trust doctrine,” or ¢ customary rights” that haye long been

exercised by the publlc (perhaps even though \only recently
formalized- by the courts) - Other states may adopt the strategy
artrculated by the W1sconsm courtin its Just decrsron where only
hrmted rights in-development of wetlands were seefr to-be
zcons‘stent w1th state property law. Some uncertamty is hkely to

'ex1st concermng the nuances of such state. property ‘doctriné in

mdrvrdual Junsdrctlons and courts are  likely to face novel ques-
trons on these poinfs in the aftennath of Lucas In. addition;
questrons may be raised as. to what extent state Iegislation can.

anncrpate or modr‘fy ]l.ldlClaI deter:mmatlons regardmg the exist-

ence of such propexty nghts It does seém that legislation is
possrble 10, clanfy rights, of eompen*ng private claimants rather
than'to claim rights for pubhc use, Areas with boundaries that are-
in rapid flux such as bamer istands might Well be sub;ect to state
leglslatlon with these concerns. 1rrmmd Leglslatlon designed to

clanfy public and pnvate rights m1ght also, be’ desrgned to end"

developer uncertainty where. crftrcallquest]ons have pot been
adequately resplved under common ldw; For example, agrowing’
number ofstatutes have been ad0pted to resolve quesuons of~
vested rights, -~ - 0T 7

7 hatare the broader lmphcatnrns of the Lucas decrsron
" for'the legislatures and the courts?”~ o

' A majonty of.the Supreme Courf appears to haVe moved

away from the tradmbnal presumption of legrslatrve legm- o
macy, atleast where no econoimic value remain$ Jfr the- aftermath ;

of. regulatron This change means that those workmg wrth state
and local legislators.and. regulators should take cape’ fo make a
solid: record of dewled and relévant findmgs in support of*
resmctrons that sharply reduce property value, so that Tt will be,
possrble to sustam such regulauons n the ¢ event of lmgatron In
addition, it appears.‘advisable to carefully drsnngulsh between',
hiealth and safety concerns, and aestheub Or economic copcerns in°
developmg leglslanvestatements of purpose. There .can‘be no
doubt that the healthiand safety concernsprovrde an mdependent ‘
,werghty Justrﬁcatlon for theproposed govemment action. More-a
ovef, it:is advisable to corisider an. array of earefully tarlored
strategles in addition to, tradmonal regulatxon toaddressthe pubhc”‘
health and safety concerns underlying proposed legistation, For
exarnple in the contéxt of beachfront manag‘ement such' strate-
gies rmght include; (1) requlrements that bonds be posted to cover-
removalof facrlmes thatbecome: hazards 4s a result of shoreline
mlgratron @) requuements that informatiert concerning’ shrftsm
shoreline patterns be recorded ai as part of the public recordasa way
of providing notice to potenttal purchasers; and (3) prohrbmons
‘against rebuilding structures destroyed by storms Finally, careful”
atterition should be given to possible’ mmgatron measures and.

adnumstrattve review provisionsin the event thafinan mdrvrdual
instance vutually all'economic Value is lost. ~ 3

' Followmg Lucas, there is. likely to be-an mcrease in the
number of cases in which property owners allege that they have
been demed all economic use of their propésty as a tesult of*
govemmentregulanon Judxcralproceedmgsarc likely to be moré )
complex, andiawyers will need to explore procedural issues with
special care. Pursuant fo. the' Supreme Court’s “ripeness” doc:
trirte, admrmstrattveremedles must stﬂlbeexhaustedand inmost
mstances, a conc;ete deVelopmeht proposal st be- presented‘
before ccmrnencmg lltlgatlon Cases are more hkely to proceed
withoutthe development of detarled factsare unhkely to succeed -
The traditional battle of experts, in this 2 case app?alsersl is likely
to follow but 1 now against-a legal backdrop th,at is'more unclear.
For,example, additional-aftention will be needed to clanfy the-
following: (1) the’ drsnncuonbetween ‘questions of, law afid
questions offact; (2)the avarlabrhty of jury trialsand Ithe tluestrons
that canrightly be presenteq to the j jury; (3)the, standard of review
that Wlll be appﬁed by appellate courts 4nd (4) the comparauve
burdens dnd benefits of htrgatlon in federal or state courts.
Firially, the- courts. will be forced to- struggle wrth complex
questrons associated with' the deterrmnatlon of compensatxon
awards in the event that a* “total takmg” of the sort discussed in
Liicas is established. For example they rnustdecide whether a
concrete. development proposal is necessary 1o trigger an award.
and how ¢ compensatron isto be m;e_as,ured dunng p_enod’s of
market fldctuation.” R S

hat are the most critical steps’ that can be taken by _
‘states and local governments toJ comply with federal -

\cdnstrtutronal requrrements followmg Lucas"

G OVemments should avord overreactron and should not pull
back on the legitimate use of the pohce power to address

"concems Such.as protection” of wetlands;  historic areas; and
';moUntam rrdges* They should take special care to provrde

background mformatronto citizen volunteers so that they~are not

deterred from, contmumg to provrde needed assistance. -

Govemments should think ahead and work out- potentla’l

legal problems through careful planmng and: -drafting; rather than,
-wamng for lmgatron 10" anse Whenever possible, avoid creatmg
‘srtuatrons that could lead toa successful total takmgs claim: -

G0vemments must more than ever, be sute. todo thegr
homework on atw1de range of i 1ssues inclading the law, ¢ €Conomic.

and envuonmental 1SsUgs., Spec1al atféntion must be grven ff to the
tawof nuisanée and redl property Whenever possrble, govem—
_ ments should base regulauonson these foundations. They should
.alsoestablxsh godd worldng relatronsh1ps with consultants who

canbe called upon to prov1d; mformatrenand evidenceas needed.,
* Governments should think through general policy questrons
and potentral srte-specrﬁc\lsstres m develop;ng laws o1 ordr--



nanes. ' Theyshould closely link pla.mnng and régulatory action;
as 1s‘done for example, in states thathave ma:idatory plamung '

and mnsnstcncy mquuemmts

Govemments should keep fanness in the t‘orefmnt parm:u :

laﬂy where. new' policies are’ being pﬁased in that result in

': substanua]ly gmate; hardshxps“for some members of the: pubhc -
They should also recognize the neoessﬂy for 4 ﬂgmble. creative -
solutions, such as those included irnew statutes oﬁvested nghts -

and de?elopment agreements ‘Tnaddition, they should a

thcneedfarappropﬂateprooedmalmchnnﬁmsﬂ)atallowsum-'

nmdd:aiOgue between the government and individual citizens to
attempt to resolve disputes at early stagés'in their development.
. Governments should look carefully at each individual-case.
They should recognize that some 19015 (such as some types of

oompqter pmgrams) may not provide all refpvant information-

(mclm ion-regulatory y response 9 mm}z be.available.

More detailed discussion of these and other.points is provided in
a videotape oftl'nqgreup s discussion. ILmdwlgnedtobeofuse‘_
to both lawyers and nen-law;zer.qmmdmg coastal thanagers,
‘plariers and town officials)., The tape is available for $15 from
UNC Sea Grant  Béx 8605, N.C. State University, Raleigh, NC-
27695 Support for the dey;lopﬁlentof the tape was provided, in
part, by the University 6f North Carelina Sea Grafit qulege'
Program, ‘the South. Camhna Sea. Gmnt'Consomum ancl the/
Virgmm Sea Grant Colle;&ngram il T <

- This  work wias funded by the University nf.North Carolma'
Sei Grant College Program under grant NASDAA-DSG062"
from the National Qceanic amd Annosphenc Administration.

feormrmngnspeclﬁ l‘andthatthey shouldmikeﬁﬂluscof T]wmwsexpressedamﬂmsedmeauthormddonotmcessmﬂy.
the range of tools for fact finding : and govetmnem monses reflect the views of NOAA or any of its subagcnmes L
UNC-SG-92-10
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